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II. STATEMENT OF THE CASE
A. Nature of the case
Brian Elliott Hogue pled guilty to possession of sexually exploitative
material. I.C. § 18-1507A, 18-1507. The plea agreement was that the state would
recommend a ten-year sentence with three fixed to be served concurrently with a
fourteen-year sentence with five fixed for a grant theft conviction. The district court,
however, sentenced him to a term of six years, with no minimum period of
confinement, to be served consecutively to his sentence in another case. That had
the practical effect of increasing his sentence satisfaction date by six years. Thus,
Mr. Rogue's sentence satisfaction date is 7/5/2030, instead of 7/5/2024. 1 Both
sentences were affirmed on appeal. State v. Hogue, No. 40005, 2013 WL 5984509
(Ct. App. 2013); State v. Hogue, No. 40273, 2013 WL 5988168 (Ct. App. 2013). He
then filed a timely verified petition for post-conviction relief. This is an appeal from
the judgment summarily dismissing that petition.

B.

Procedural history
Mr. Hogue filed a pro se verified petition for post-conviction relief. R 2-4. The

court granted Mr. Rogue's motion for appointment of counsel. It also ordered that a
transcript of the trial and sentencing be prepared and granted the parties access to
the PSI. The state filed an answer and a motion for summary disposition pursuant
to LC. § 19-4906(c). R 35-40.
1
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On February 26, 2014, Mr. Hogue filed a motion to lodge the entire court
record of the underlining criminal case. R 66.
Mr. Hogue then moved to proceed prose. In the motion, Mr. Hogue asked the
court to order counsel to turn over all material and documents in his control,
including the PSI and psychosexual evaluation. R 59. The court granted the
request to proceed pro se, but denied the request for access to the PSI and PSE. The
court ordered counsel to return those documents to the court and stated that it
would allow Mr. Hogue to be transported to the courthouse to review those
materials. R 60-61. The court, after a motion, signed a transport order. R 70.
On April 4, 2014, Mr. Hogue filed a motion for leave to file an amended
petition, the amended petition and an affidavit in support thereof. R 76; 78, 93. He
alleged the following causes of action:
1. The guilty pleas was not knowing, intelligent and voluntary.

2. Ineffective assistance of counsel for, inter alia, failing to move to suppress
the evidence found in his laptop computers which were illegally seized by the
police, failing to investigate allegations of jail staff misconduct and
misconduct by the arresting officers, including psychologically coercive
interrogation techniques which rendered his statements to them involuntary
and intentional misstatements of fact in a search warrant affidavit, failing to
protect his right to access to counsel which was being interfered with by the
jail, failing to investigate the effects of the pretrial detention on his mental
state, refusing to take the case to trial when directed to do so, for failing to
give him adequate time to review the PSI for errors or ask for a continuance,
and for failing to object to errors in the PSI.
3. T'he prosecutor withheld exculpatory evidence in violation of Brady v.
Maryland 373 U.S. 83 (1963).
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4. The statute he pleaded guilty to was nonretroactive to the time of the
offense.
5. There was a violation of the ex post facto clause.

6. The police and jail staff interfered with his right to access to counsel by
placing him in a punitive segregation cell, taking away his legal materials
and terminating all forms of access to his attorney.
7. The police and jail staff engaged in misconduct.
8. Widespread and systemic failure of the Ada County Public Defender's

office.

9. He was not given procedural due process before being placed in
segregation at the jail.
10. His sentence violated the prohibition against cruel and unusual
punishment.
11. His continued incarceration would constitute cruel and unusual
punishment.

R 79; see 93-110.
The court implicitly granted the motion for permission to file the amended
petition because it directed the state to reply by a date certain. R 370.
The state answered the petition and filed an amended motion for summary
disposition. R 401, 406.
In response to the state's motion for summary disposition, Mr. Hogue filed a
motion for permission to conduct limited discovery along with an affidavit and
memorandum of law in support. R 450; 452, 505. The court denied the motion. R

512. Mr. Hogue objected to that ruling. R 1040.
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Mr. Hogue filed an objection to the state's amended motion for summary
disposition, R 525, and an affidavit and a memorandum oflaw in support. R 527;
547.
The Court held on hearing on the state's amended motion to dismiss. R 1108.
The court granted the motion in a written order. R 1109. It issued a judgment. R
1134. A timely notice of appeal was filed. R 1136

III. ISSUES PRESENTED ON APPEAL
Did the trial court err by declining to rule on Mr. Rogue's motion to lodge the
entire criminal court file? Is remand required because appellate review of the
proceedings below is impossible?

IV. ARGUMENT
The district court erred by failing to rule on Mr. Rogue's motion to lodge the
entire criminal court file. Remand is required because effective appellate
review is not possible.
1. The motion
As noted above, Mr. Hogue filed a motion to lodge the entire court record of
the underlining criminal case. R 66. He later filed a motion asking for a ruling on
the motion. It read, in relevant part:
COMES NOW, Brian E. Hogue, Petitioner pro[) se in the above-entitled
action and does hereby move this Court pursuant to Rule 7 of Idaho
Rules of Civil Procedure; to issue a ruling on Petitioner's Motion to
Lodge the Entire Court Record of the Underl[ying] Criminal case in this
matter previously filed with this Court on February 18, 2014, before
taking up the Respondent's Motion for Summary Disposition since the
underline criminal record cont[a]ins relev[a]nt information to the

4

Respondent's aforementioned motion and the Petitioner['Js response
thereto.
R 433. The state never responded to either motion, and the court never ruled on the
original motion. ROA.
While styled as a motion to "lodge" the criminal case records, the motion
requests that the trial court include the criminal court transcript and record in the
post-conviction proceedings. R 66. The term "lodge" may have been selected because
in federal habeas corpus proceedings the respondent is commonly ordered to lodge
the state court records, so that the habeas court can review the state court
proceedings. See Rule 5(a), (Federal) Rules Governing Section 2254 Cases. It was,
in effect, a motion to take judicial notice under I.R.E. 201(d). See Calkins v. May, 97
Idaho 402, 403-04, 545 P.2d 1008, 1009-10 (1976) (Petition "must be construed
liberally, especially where prepared by the prison inmate without the assistance of
counsel."), citing Goff v. State, 91 Idaho 36, 37, 415 P.2d 679, 680 (1966) (Court gives

pro se pleading "broad and liberal construction").
2. Why there was error
Idaho Rule of Evidence 201(d) places a mandatory duty on district courts to
take judicial notice when a party makes an oral or written request. The district
court violated this duty in this case, and the violation was prejudicial to Mr. Hogue.
Therefore, the order of summary dismissal must be vacated.

5

The Evidence Rule provides:
(d) When mandatory. When a party makes an oral or written request
that a court take judicial notice of records, exhibits or transcripts from
the court file in the same or a separate case, the party shall identify the
specific documents or items for which the judicial notice is requested or
shall proffer to the court and serve on all parties copies of such
documents or items. A court shall take judicial notice if requested by a
party and supplied with the necessary information.
The district court violated its mandatory duty. As to Mr. Rogue's request, he
did identify the specific documents and items requested, i.e., the entire Court record
of the underlying criminal case.
And, indeed, that request is consistent with the requirements imposed by the
Court of Appeals in Esquivel v. State, 149 Idaho 255, 258 ft. 3, 233 P.3d 186, 189, ft.
3 (Ct. App. 2010). Esquivel holds that no part of the record from the underlying
criminal case is a part of the record on appeal unless the district court has taken
judicial notice of it or it is introduced as an exhibit in the trial court. Given that no
part of the underlying criminal case is part of the post-conviction record absent one
of those two acts, and given that all missing parts of the record are presumed to
support a district court's ruling, State v. Wolfe, 99 Idaho 382, 390, 582 P.2d 728, 736
(1978); State v. Williams, 126 Idaho 39, 45, 878 P.2d 213, 219 (Ct. App. 1994), a
request for judicial notice of the entire record of the criminal case is the only prudent
action by a petitioner. Otherwise, a petitioner can never hope for appellate relief if
the district court erroneously denies a post-conviction petition. Anything less than
the whole record of the underlying criminal case will be construed to support the
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ruling of the district court and preclude relief.
Thus, the district court in this case, violated its mandatory duty - Mr. Hogue
identified all the parts of the underlying criminal case records that he sought judicial
notice of and the court did not even bother to rule on the motion. Reversal is
required when a district court violates a mandatory duty. State u. Tribe, 123 Idaho
721, 727, 852 P.2d 87, 94 (1992). But, even if a harmless error analysis applies,

Martin & Martin Custom Homes, LLC u. Camas County, 150 Idaho 508, 248 P.3d
1243 (2011), the error was not harmless in this case.
3. Why remand is required
Without the record from the underlying cases, meaningful appellate review in
Mr. Rogue's case is foreclosed.
For example, the state filed a motion for summary disposition of the amended
petition. R 426. Even though the state did not move for judicial notice of any
records, it relied upon assertions of fact from the criminal proceedings, it referred to
the criminal case proceedings in its memorandum. The section entitled "Factual and
Procedural Background" purports to set out the facts of the criminal case at issue
here and facts regarding Ada Co. No. CR-FE-2011-4239. R 408-410. It then argued
that some of the claims should be dismissed because the record of the criminal case
disproved the allegations in the post-conviction petition. R 416-417 (quoting from
guilty plea hearing transcript and guilty plea advisory form to show guilty plea was
not coerced); 419 (quoting from advisory form to prove defendant had access to
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defense counsel); 419 (citing to Search Warrant to show search was legal); 420 (citing
to sentencing transcript to show counsel's performance was not deficient).
The court granted the state's motion relying, in part, upon its knowledge of
the files and records of the underlying criminal case, which judicial notice has not
been taken. For example, the "Background" section of order sets out facts found
during a motion to withdraw guilty plea in the criminal case and quotes at length
from the Guilty Plea Advisory Form. R 513-517. 2 The court also quotes from
transcripts which it ordered prepared, R 27, 517-521, but it did not take judicial
notice of those transcripts either. And, it relies upon facts taken from a
psychosexual evaluation and the presentence investigation, R 521, but neither
document was made part of the record under Esquival, supra.
In addition, the court denied all of Mr. Rogue's ineffective assistance of
counsel claims. However, it used evidence from the plea colloquy in dismissing some
of the allegations. For example, the court wrote, "Second, the following relevant
parts of the plea colloquy clearly demonstrate that Hogue knowingly and voluntarily
pled guilty[.]" R 1124. This was improper because the transcript of the plea colloquy
was never made part of the record. The court also relied upon the guilty plea
While the court writes that "[t]he Background is based upon the register of
actions and the documents filed by Hogue and the State in support of this postconviction action that arise out of the criminal case, Case No. CR-FE-20110003728," that assertion is largely incorrect. All the state attached to its pleadings
was a copy of a search warrant. R 55. Mr. Hogue attached many documents which
were not subject to judicial notice and were never introduced as exhibits. R 113366. Neither party attached the transcripts, the guilty plea advisory form or the
PSI/PSE, all of which were cited by the court in its "Background." R 1111-1119.
8

advisory form. R 1128-1129.
Another example of an issue which cannot be reviewed on appeal is the court's
denial of Mr. Hague's motion for permission to conduct limited discovery. R 450.
The court denied the motion, finding that Mr. Hogue had not made a "showing why
the discovery he requests is necessary to his successive [sic - amended?] application."
R 523. In reaching that conclusion, however, the court relied upon its knowledge of
the files and records of the underlying criminal case, which judicial notice has not
been taken. Again, the "Background" section of order sets out events occurring
during the motion to withdraw guilty plea in the criminal case and quotes at length
from the Guilty Plea Advisory Form. R 513-517. The court also quotes from the
transcripts which it ordered prepared, R 27, 517-521, but did not take judicial notice
thereof. And, it relies upon facts taken from a psychosexual evaluation and the
presentence investigation, R 521, but neither document was made part of the record
under Esquival, supra.

It is well-established that the underlying case records will be presumed to
support the summary dismissal of his petition regardless of any error in that
dismissal. Wolfe, supra; Williams, supra. This is prejudice. See Mata v. State, 124
Idaho 588, 861 P.2d 1253 (Ct.App. 1993), and Ricca u. State, 124 Idaho 894, 898, 865
P.2d 985, 989 (Ct. App. 1993), holding that the loss of the opportunity to appeal is
itself sufficient prejudice to support a claim of ineffective assistance of counsel with a
showing of what issues would have been raised on appeal.
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For this reason alone, the district court's order of summary dismissal should
be vacated and the matter remanded for further proceedings.

In addition, however, both the state and the federal constitutions guarantee a
right of access to the courts. In refusing to take judicial notice, the district court also
violated these rights.
Article I,§ 18 of the Idaho Constitution states, "Courts of justice shall be open
to every person ... and justice shall be administered without sale, denial, delay or
prejudice." This guarantee extends to prisoners challenging their convictions. State
u.

Brandt, 135 Idaho 205, 207, 16 P.3d 302, 304 (Ct. App. 2000). Likewise, the

Fourteenth Amendment makes a similar guarantee. "The constitutional guarantee
of due process oflaw has as a corollary the requirement that prisoners be afforded
access to the courts in order to challenge unlawful convictions and to seek redress for
violations of their constitutional rights." Procunier v. Martinez, 416 U.S. 394, 94
S.Ct. 1800, 1814 (1974).
Thus, prison authorities must assist inmates in the preparation and filing of
meaningful legal papers by providing adequate prison law libraries or adequate
assistance from those trained in the law. Bounds v. Smith, 430 U.S. 817, 824, 97
S.Ct. 1491, 1498 (1977); Martinez v. State, 130 Idaho 530, 535, 944 P.2d 127, 132
(Ct. App. 1997). See also, Evensiosky v. State, 131 Idaho 189, 191, 30 P.3d 967, 969
(2001). A court may not refuse to hear a motion or dismiss a motion even when a
party contemnor has not purged contempt. State Dep 't of Health & Welfare v. Slane,
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155 Idaho 274, 279, 311 P.3d 286, 291 (2013).
And, of import to this case, the state is required to provide an indigent
defendant a record on appeal that is sufficient for adequate appellate review. Draper

v. Washington, 372 U.S. 487, 83 S.Ct. 774 (1963); Lane v. Brown, 372 U.S. 477, 83
S.Ct. 768 (1963). Similarly, I.C. § 19-4906(a) requires that the state provide relevant
parts of the record if the petitioner does not: "If the application is not accompanied
by the record of the proceedings challenged therein, the respondent shall file with its
answer the record or portions thereof that are material to the questions raised in the
application." (Emphasis added.) This statute, while mandatory, is rarely complied
with and was ignored by the state here.
By refusing to rule on the request for judicial notice, the district court denied
Mr. Hogue a record on appeal that is sufficient for adequate appellate review. See,

Esquivel, supra. 3 Without judicial notice of the underlying criminal cases, Mr. Hogue
has no meaningful way to obtain appellate review of the merits of the court's
dismissal of his petition. This result violates his state and federal constitutional
Even though this Court has augmented the record with the transcripts and
the clerk's record on appeal, it may not consider them under Esquivel as the district
court did not take judicial notice of that nor were they introduced as evidence. "No
part of the record from the criminal case becomes part of the record in the
post-conviction proceeding unless it is entered as an exhibit. Exhibits, as well as
transcripts of the pre-trial proceedings, the trial, and sentencing hearing in the
criminal case, even if previously prepared as a result of a direct appeal or otherwise,
are not befMe the trial court in the post-conviction proceeding and do not become
part of the record on appeal unless presented to the trial court as exhibits, or unless
the trial court takes judicial notice of such records from the criminal case." Esquivel,
149 Idaho at 259 ft. 3, 233 P.3d at 190 ft. 3 (internal citation omitted) (emphasis
added). The Court denied Mr. Rogue's Second Motion to Augment the Record.
3
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rights of access to the courts. Therefore, the order of summary dismissal must now
be vacated.

V. CONCLUSION
For the reasons set forth above, Mr. Hogue asks this Court to vacate the
summary dismissal of the amended petition and remand the matter for further
proceedings.

lsr

Respectfully submitted this~ ,.--day of December, 2015.

Dennis Benjamin
Attorney for Brian Hogue
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